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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 611/15 

                                U/S 447/379/427 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Santosh Lakra….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

                      For Defence……Sri  Ld. Advocate 

Evidence Recorded on: 03.8.15, 12.10.15 

Argument heard on: 29.4.16 

Judgment delivered on: 05.5.16 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, on 21.3.15, in the night, the 

accused, Santosh Lakra, had entered the tea garden of the informant, 

causing damage to the fence, and committed theft of tin roof sheets 

from a house , present inside the garden. Hence, the case.  

2. The  informant, Sri Binod Singh Rautia, had lodged the FIR at Singri OP 

on 21.3.15. The police had registered  Dhekiajuli P.S Case no. 151/15 

u/s 447/379/427/34 of IPC. The accused, Sri Santosh Lakra was 

arrested and was remanded to judicial custody. After investigation, the 

charge sheet u/s 447/379/427 of IPC, was filed against the said 

accused. Charge u/s 447/379/427 of IPC was framed, which on being 

read out and explained to the accused, to which he pleaded not guilty 

and claimed to be tried. 

 

3.  The prosecution has examined the 4 witnesses, including the I.O and 

thereafter closed its evidence.  The accused was examined u/s313 Cr 
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PC, where he took the plea that the tin roof sheets, which were seized 

from his backyard, were kept by someone else and he had informed the 

owner about it. The defense has not adduced any evidence. Heard 

arguments. 

 

4.  POINTS FOR DETERMINATION: 

a. Whether the accused had committed criminal trespass into the tea 

garden of the informant on 20.3.15, in the night? 

b. Whether the accused had committed theft of tin roof sheets from the 

tea-garden, on 20.3.15 , in the night? 

c. Whether the accused had committed mischief by causing damage to 

the fence of the informant’s tea garden, to the extent of Rs.50 or more, 

while entering the tea garden? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Binod Singh Rautia, in his examination  in chief has stated that 

he is the informant. He stated that on 13.3.15, about 9 sheets of roof 

tin were stolen from his house( saali ghar), in the night. He also stated 

that about 9 days, later on, one labour working in his house had found 

the aforesaid roof tin sheets from the house of the accused, Santosh 

Lakra. He had informed the police, who had recovered the tin sheets 

from the house of the accused. Ext 1 is the ejahar (FIR) and Ext 1(1) is 

his signature. 

6. In his cross examination, he has stated that he had lodged one ejahar, 

immediately after the occurrence of the theft. He also stated that he 

had lodged another ejahar, after the tin sheets were recovered. He 

stated that he does not know, who had  kept the tin sheets in the 

house of the accused after stealing the same. He has stated that he 

had seen the tin sheets later on. 

7. PW2, Sri Samra Kheria, in his examination in chief has stated that about 

one year ago, the tin sheets which were stolen from the house of Binod 
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Rautiya( informant) were found in the house of the accused by him, 

about 9 days after the theft.  

8. In his cross examination, he has stated that he does not know, when 

the theft took place in the house of the Binod Rautia. He stated that the 

9 numbers of tin sheets were found . He stated that he does not know 

who had kept the tin sheets in the house of Santosh Lakra.  

9. PW3, Sri Sanjit Rautia, in his examination in chief has stated that he 

does not recognize the accused in the dock. He also stated that he does 

not know anything about the incident.   

10. PW4, Sri Diganta Nath, the I.O., in his examination in chief has stated 

that he was working as ASI at Singri police outpost on 20.3.15. He 

stated that on 21.3.15, at about 5, the informant, Binod Rautia, had 

informed him, through an ejahar , that on 20.03.15, in the night, some 

miscreant had entered into his garden area, by breaking the two wire 

fencing, and committed theft of tin sheets. He stated that he has 

recognizes the accused, who is present in the dock( in Court room). 

After receipt of the ejahar, the O/C, Sri Tileswar Saikia, had entrusted 

him the duty to conduct investigation, and had started the 

investigation. He had visited the place of occurrence, recoded the 

statements of witnesses and drawn the sketch map. He also stated that 

after getting incriminating materials against the accused, he had 

recovered the stolen articles from the house of the accused. Thereafter, 

he had submitted charge sheet against the accused. Ext 2 is the sketch 

map and Ext 2(1) is his signature. Ext 3 is the charge sheet and Ext 

3(1) is his signature. He also stated that he had recovered 5-6 old tin 

sheets on 24.3.15, from the house of the accused. Ext 4 is the seizure 

list and Ext 4(1) is his signature.  

11. In his cross examination, he has stated that the distance of the Singri 

OP is about 5 KM from the place of occurrence. The ejahar was filed on 

21.3.15. He had visited the place of occurrence, on the next day after 

the incident. It is not mentioned in the FIR, how many tin sheets were 

stolen. He stated that he was not aware, in the initial phase of the 
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investigation, who was the thief. He came to know from secret sources, 

that the tin sheets were kept in the house of the accused. He also 

stated that the stolen articles were identified by the informant. He 

stated that the accused had admitted that he had committed the theft, 

but he did not forward the accused to a Magistrate, for recording his 

confessional statement. He denied the suggestion that the accused had 

confessed before him out of fear. He stated that the accused had 

admitted his guilt after the tin sheets were recovered. He denied the 

suggestion that the witnesses did not state before him that the accused 

had committed the theft.  

APPRECIATION OF EVIDENCE: 

12. The PW1, in his evidence has clearly stated that the stolen tin sheets 

were found in the house of the accused. This was corroborated by PW2 

and the I.O. This fact of recovery of stolen tin sheets was also admitted 

by the accused, when he was examined u/s 313 Cr PC. From the 

seizure list, it reveals that 5 nos. of tin sheets were seized by the I.O. 

The I.O. has also stated that the tin sheets were identified by the 

informant.  

13. Nothing could be elicited by defence , during cross examination of PW1, 

PW2 and PW4, which could raise reasonable doubt as to the veracity of 

the evidence of the said PWs.  

14. It is true that no one had seen accused committing the theft. This 

appears to be primarily because, the offence was committed in the 

night in the garden area. Hence, the issue is whether the recovery of 

the stolen tin sheets, from the possession of the accused, gives rise to 

the presumption u/s 114(a)  of Indian Evidence Act, to hold that the 

accused was the one who had committed the theft. 

15. I am of the view that such a presumption can be drawn. This is 

because, the recovery of the stolen tin sheets from the possession of 

the accused, was not , suitably, explained by the defence. The accused, 

in his examination u/s 313 Cr PC, has stated that it was he who had 

informed the informant that the stolen tin sheets were lying in his 
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house. But the defence side has adduced no such evidence, to prove 

this assertion. In fact, no such suggestion was, even, put to the PWs, 

so as to cause any semblance of doubt in the prosecution’s case. The 

interval of 9 days from the commission of theft and the recovery of tin 

sheets, does not negate  drawing of presumption, u/s 114(a) of 

Evidence Act. This is because, the information as to the theft was given 

to the police immediately on the next day. The time consumed can be 

attributed to the investigation process, when the fact of possession of 

tin sheets came to be known to the I.O later on. Moreover, as stated 

above, the defence could not give any possible reason for possession of 

the tin sheets by the accused. 

16. The Ld. Counsel for the accused has argued that the prosecution has 

suppressed another ejahar, filed by the informant, which is fatal to the 

prosecution’s case. I do not agree to this argument, because, the FIR 

which was exhibited as Ext 1, was the one, which  was lodged 

immediately on the next day by the informant,  and it formed the basis 

of the prosecution’s case. The second ejahar , which the informant had 

stated to have been filed after the recovery of the stolen articles, was 

not at all relied upon by the prosecution. Such a document, if at all 

filed, was not even kept with the case record by the prosecution. 

Hence, there is no issue of prejudice of the accused. In other words, 

Ext1 will not be hit by Sec. 162 of Cr PC.  

17. The Ld. Counsel for the accused has also argued that the informant has 

not given any description of the tin sheets. This argument is also not 

convincing. The description of the tin sheets was given in the seizure 

list. The I.O has stated that the same has been identified by the 

informant. Hence, the identity of the recovered tin sheets as the ones 

which were stolen , cannot be doubted.  

18. In the light of the above, I am of the view that the prosecution could 

prove, beyond reasonable doubt, that the accused had committed theft 

of tin sheets from a house of the informant, in the night, on the day of 

occurrence. Hence, the guilt of the accused u/s 379 of IPC is proved. 
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19. However, the evidence of PWs is silent as to any damage caused to 

fencing. But, as the theft of tin sheets from a house of the accused is 

proved. It is, therefore, natural that the accused had entered into the 

area, in the possession of the accused, with the intention to commit 

theft. As such, the offence u/s 447 of IPC is also proved, beyond 

reasonable doubt.  

20. In the light of the above, I am of the view that prosecution has been 

able to  prove the guilt of the accused u/s 447/379 of IPC, beyond 

reasonable doubt. But the guilt of the accused u/s 427 IPC is not 

proved. The accused is convicted u/s 447/379 of IPC, but he is 

acquitted of the charge u/s 427 of IPC.  

21. Considering the nature and circumstances of the case and the manner 

in which the offences were committed, I am not inclined to extend the 

benefit of Probation of Offenders Act, to the accused . 

22. Heard both sides on the point of sentence. 

23. Considering the nature of the offences, which has the tendency to 

spread insecurity among people regarding their properties, I sentence 

the accused persons, namely, Sri Santosh Lakra, to undergo Rigorous 

Imprisonment for three(3) months for offence u/s 379 of IPC and  

one(1) month of  R.I. for offence u/s 447 of IPC. These sentences shall 

run concurrently.  The period of detention already undergone by the 

accused shall be set off from the aforesaid sentences. 

24. The judgment is pronounced in the open court on this  05TH   of May, 

2016. The judgment is prepared under my hand and seal of this Court  

25.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENT  EXHIBITED BY THE PROSECUTION 

EXT 1: FIR 

EXT 2: SKETCH MAP 

EXT 3: CHARGE SHEET 

EXT 4: SEIZURE LIST 

                                                      Addl. CJM, Tezpur. 

 

 

 

 

 

 

 


